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An arbitrator’s duty to avoid conflicts of interest 
 

KK Cheung 

 
In Secretariat Consulting Pte Ltd v A Company [2021] EWCA Civ 6, England’s Court of Appeal held that, depending on 
the terms of the retainer, the relationship between a provider of litigation support services/expert and his or her 
client, may have one of the characteristics of a fiduciary relationship, namely a duty of loyalty or, to put it another way, a 
duty to avoid conflicts of interest. In this case, there was a contract with an express clause dealing with conflicts of interest 
and since a fiduciary duty of loyalty would not add to or enhance the obligations arising from that clause, considering the 
issue further was unnecessary for the disposition of the appeal.  
 
Background 

 
The respondent, the developer of a large petrochemical plant (Project) engaged a project manager (the third party) for 
engineering, procurement and construction management (EPCM) services for the Project. Amongst its responsibilities 
as project manager, was the provision of Issued For Construction Drawings (IFC Drawings) which tell the contractors 
what to build. As part of the Project, the respondent had two subcontracts relating to the construction of certain facilities 
at the plant with a subcontractor, known as Package A and Package B. Disputes arose between the respondent and 
subcontractor and the subcontractor brought claims in Arbitration 1 against the respondent. One of the principal elements 
of the subcontractor's claim was the additional costs due to delay and disruption, which the subcontractor alleged was 
the result of the late release of the IFC Drawings. 
 
In March 2019, the respondent's solicitors approached Secretariat Consulting Pte Ltd (SCL), a Singapore subsidiary of 
the Secretariat group (which group provides litigation support services and act as delay and quantum experts in 
construction arbitrations) to provide arbitration support and expert services in Arbitration 1, in connection with the causes 
of delay and disruption to packages A and B. The first stage of the proposed retainer was the completion of a 
Confidentiality Agreement, entered into between the respondent's solicitors and SCL dated 15 March 2019, which 
contained a provision (clause 4) stating : "Under no circumstances shall [SCL] at any time, without the prior written 
approval of [the respondent's solicitors] acknowledge to any third party what is or is not a part of the Confidential 
Information, nor shall [SCL] acknowledge to any third party the execution of this Agreement, the terms and conditions 
contained herein or the underlying discussions with [the respondent's solicitors]". 
 
The second stage was a conflict check. Having received the Confidentiality Agreement, the respondent's solicitors wrote 
to K (the individual at SCL who was going to be the lead expert and who had signed the Confidentiality Agreement) 
asking him to confirm that he was not conflicted to act as independent expert witness in the matter, which he did.  
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In August 2019, the third party commenced Arbitration 2 against the respondent claiming unpaid fees under the terms of 
its management contract, including a claim for fees which they said had been wrongly disallowed by the respondent, in 
part because of the delay in the issue of the IFC drawings. The respondent counterclaimed for the cost consequences 
of what it alleged was the third party's failure to manage/supervise the subcontractor, and for the delays in the issue of 
the IFC drawings.  
 
In October 2019 Secretariat International UK Ltd (SIUL) was approached by the third party to provide arbitration support 
and expert services in respect of quantum in Arbitration 2. SIUL ran a conflict check (which involved all entities in the 
Secretariat group) which revealed the engagement of SCL by the respondent. K wrote to the respondent's solicitors 
stating that since the third party's contract with the respondent was for EPCM works for the full complex, and their 
engagement was in relation to the evaluation of delays on the construction subcontract for non-process buildings, their 
view was that working on the two matters (in different offices) would not constitute a 'strict' legal conflict and that his firm 
also had the ability to set the engagements up in a manner so that there was the required physical and electronic 
separation between the teams. 
 
Not only did K and his team at SCL continue to work on behalf of the respondent in connection with Arbitration 1, but 
also, without any further reference back to the respondent or its solicitors, M (the lead consultant at SIUL) began to do 
the same for the third party in Arbitration 2. On 5 March 2020, the respondent's solicitors wrote to K to say that they 
would like to expand the scope of their instructions to include expert witness services in the matter of an arbitration in 
which the respondent was defending claims brought by the third party. Then, on 10 March 2020, the third party wrote to 
the tribunal in Arbitration 2 to confirm that M of Secretariat had been engaged as the third party's quantum expert and 
was already working. On 12 March 2020, the respondent's solicitors wrote to SCL to say that there was a conflict which 
could give rise to a risk that SIUL might use the respondent's confidential information. 
 
Decision of the Technology and Construction Court 

 
The Technology and Construction Court granted an injunction preventing SIUL from doing any further work in Arbitration 
2. It held that SCL owed its client (the respondent) a fiduciary duty of loyalty, which meant that SIUL could not provide 
similar expert services to a third party, who was making a claim in another arbitration against the same respondent arising 
out of the same project and concerned with the same or similar subject matter. It said that where a fiduciary duty of loyalty 
arises, it is not limited to the individual concerned, but also extends to the firm or company and may extend to the wider 
group. The court distinguished the issue of confidential information and said that the fiduciary obligation of loyalty is not 
satisfied simply by putting in place measures to preserve confidentiality and privilege. Such a fiduciary must not place 
himself in a position where his duty and his interest may conflict. This was the first time in the English jurisdiction that an 
expert had been found to owe a fiduciary duty to its client. 
 
Appeal to the Court of Appeal 

 
The issues before the Court of Appeal were as follows. 
 
Did SCL owe a fiduciary duty of loyalty to the respondent? 
 
The parties agreed that there is no English authority on the issue of whether an expert owes a fiduciary duty of loyalty to 
his client.  
 
The Court said that the fact that fiduciary duties are usually found to arise in settled categories of relationship, which 
have not hitherto been held to encompass the relationship between a professional expert and his or her client, does not 
mean that the possibility that a fiduciary duty of loyalty was owed in the present case should automatically be rejected. 
However, it said that the lack of any prior authority was a factor which the court must bear in mind. 
 
Although the Court accepted that the expert's overriding duty is to the court or tribunal, it did not accept that such a duty 
means that the expert cannot in law owe a fiduciary duty of loyalty to his client. However, the Court was reluctant to 
conclude that there was such a duty, which may have many unseen ramifications, unless it were necessary for the 
disposition of the appeal, because the expression "fiduciary" is freighted with a good deal of legal baggage and the Court 
could certainly see an argument that it might be inapt to import all of that baggage into a relationship between a client 
and an expert. The Court said that in the present case, no purpose was served by designating the relationship as a 
fiduciary one because there was a contract with an express clause dealing with conflicts of interest and a fiduciary duty 
of loyalty would not add to or enhance the obligations arising from that clause. Considering the issue further was therefore 
unnecessary for disposition of the appeal. 
 
Accordingly, the Court concluded that, depending on the terms of the retainer, the relationship between a provider of 
litigation support services/expert and his or her client may have one of the characteristics of a fiduciary relationship, 
namely a duty of loyalty or, to put it another way, a duty to avoid conflicts of interest. However, unlike the Technology 
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and Construction Court, the Court of Appeal did not consider it necessary or appropriate to find the existence of a 
freestanding duty of loyalty in the present case. 
 
The remaining issues were considered by the Court of Appeal on the assumption that SCL did not owe a fiduciary duty 
to the respondent. 
 
Did SCL owe a contractual duty to the respondent to avoid conflicts of interest? 
 
The Court of Appeal held that the conflicts clause in SCL's retainer had two consequences, namely (i) SCL confirmed 
that there was no conflict of interest at the time of the agreement, and (ii) they also undertook that they would not create 
any such conflict of interest in the future. On that basis, the court said, SCL owed the respondent a clear contractual duty 
to avoid conflicts of interest for the duration of their retainer. 
 
Was that duty also owed to the respondent by other Secretariat entities? 
 
The Court held that the conflict check having been carried out across the Secretariat group, the undertaking given by 
SCL in its retainer bound all the companies in the group. They were all providing the same form of litigation support/expert 
services. 
 
Was there a conflict of interest as a result of SCL's engagement in Arbitration 1 and SIUL's subsequent 
engagement in Arbitration 2? 
 
The Court held that in light of the services being provided by SCL and SIUL, there was a conflict of interest between SCL 
acting for the respondent and SIUL acting for the third party because: 
 

 SCL was advising the respondent in relation to its commercial position in Arbitration 1 as well as giving expert 
evidence to support that position to the extent that it could. Within the necessary restrictions of its duty to the 
tribunal, it would be acting for the respondent. If SIUL was then engaged by the third party in Arbitration 2, it would 
mean that, again within those restrictions, it would be giving advice opposing the respondent. 

 

 A project manager acts as the employer's agent or representative on site during the project. As far as any on-site 
contractor on this project was concerned, the third party was, to all intents and purposes, the employer client. It 
was impossible to see how the same firm (no matter how many global offices it had) could act for the employer 
and simultaneously against the employer's representative/agent/alter ego in respect of the same or similar 
disputes on the same project. 

 

 SCL had been engaged to give the respondent advice concerning the design and construction of the 
petrochemical plant project. If SIUL was engaged by the third party, they would be giving the third party advice 
about the design and construction of the same project. 

 

 One of the critical issues in both Arbitrations 1 and 2 concerned the causes of delay in the design and construction 
of the project. SCL was giving advice to the respondent about those causes of delay. If SIUL was then engaged 
by the third party, they too would be giving advice about the causes of the same delays to the third party, and the 
extent to which such matters were or were not the third party's responsibility. 

 

 The overlaps in this case were all-pervasive. There was an overlap of parties, role, project, and subject matter. 
 
The Court said that none of this should be taken as saying that the same expert cannot act both for and against the same 
client. Of course, an expert can do so. Large multinational companies often engage experts on one project and see them 
on the other side in relation to a dispute on another project. That is inevitable. But a conflict of interest is a matter of 
degree, the Court said, and the overlaps of parties, role, project and subject matter made it plain that in the present case, 
there was a conflict of interest. 
 
The Court said that the result in this case was a reflection of the terms of the original retainer. It was perfectly possible 
for a group like Secretariat, if it thought it commercially sensible to do so, to make plain that its representations as to 
conflict of interest and its undertakings for the future were based solely on the entity involved, and that, despite the scope 
of the conflict check that they had undertaken, no such representations or undertakings were given in relation to any 
other entity in the Secretariat group. 
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Comments 

 
It is not uncommon for clients to engage a big consulting firm to provide expert witness services to them, although the 
appointment of the expert witness is a personal one. The consulting firm may require clients to sign detailed terms of 
engagement. This case highlights the need for the clients to check the terms of engagement of the consulting firm 
carefully to ensure that another expert of the same or associated firm will not be acting in other cases which may 
constitute a conflict of interest. 
   
 
 
 

Inconsistent and conflicting contractual terms – what is the 

Court’s approach?     
 
Joseph Chung 
 
In Septo Trading Inc v Tintrade Ltd [2021] EWCA Civ 718, the issue before England’s Court of Appeal was whether a 
quality certificate issued by an independent inspector at the load port was intended to be conclusive evidence of the 
quality of a consignment of fuel oil supplied under an international sale contract. The judgment contains guidance on the 
court’s approach to the incorporation into a contract of general terms which are alleged to conflict or to be inconsistent 
with a term expressly agreed between the parties in a “main terms” document, such as the Recap document in this case. 
 
Contract Terms 

 
The email confirmation of the parties' transaction (the Recap) provided (under the heading "Determination of Quality and 
Quantity") that a certificate issued by an independent inspector at the load port would be binding on the parties in the 
absence of fraud or manifest error, but also provided (under the heading “General”) that, where not in conflict with the 
above, BP 2007 General Terms and Conditions for fob sales would apply. Those terms provided that the quality certificate 
will be conclusive and binding “for invoicing purposes”, but without prejudice to the buyer’s right to bring a quality claim. 
 
High Court Decision  

 
The quality certificate issued by the independent inspector certified that the fuel oil was in accordance with the contractual 
specification at the load port, but the High Court found as a fact that it was not. It held that the BP Terms qualified the 
Recap term which, if it had stood alone, would have excluded the buyer's quality claim, but that there was no conflict 
between those terms which could be read together, so as to give effect to both of them. Accordingly the buyer's claim 
succeeded and the judge assessed damages at US $3,058,801. 
 
Court of Appeal Decision 

 
The seller appealed, contending that the BP Terms were in conflict with the Recap term providing for the determination 
of quality by the independent inspector to be binding on the parties. 
 

The Court said that the law which applies in a case like the present, where there is said to be an inconsistency between 
specially agreed terms and the printed standard terms of the contract, and where the contract contains an inconsistency 
clause, is well settled, the leading case, being Pagnan SpA v Tradax Ocean Transportation SA [1987] 3 All ER 565.  
 
The Court said that the starting point was to ascertain the meaning of the Recap term. The Court should form a provisional 
view of what that term means, which could then be tested against other clauses of the contract in the usual way. At this 
stage, the Court said, account should not be taken of the printed term which was alleged to be inconsistent. However, if 
the provisional view thus formed required significant modification when account was taken of the Section 1 BP Terms, 
that was likely to be relevant to the issue of inconsistency. Plainly, if a contract term means one thing when it is considered 
on its own and means something very different when it is considered in the light of a printed term in a set of standard 
conditions, that is likely to shed considerable light on that issue, the Court said. 
 
The Court held that the judge below was right to conclude that the effect of the Recap term, considered on its own, was 
that the quality certificate was intended to be binding on both parties for all purposes. That was the clear meaning of the 
term, which referred to a "determination" which was to be "binding on parties". There was no reason, the Court said, to 
revise this provisional view when the construction of the Recap term was tested against other provisions of the contract, 
including (assuming it to apply) Section 1 of the BP Terms. Whether or not Section 1 of the BP Terms qualified the effect 
of the Recap term, it did not, the Court said, change the meaning of the word "binding". Nobody would think, reading the 
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Recap term, that the word "binding" meant "binding for invoicing purposes". Accordingly the starting point for 
consideration of the issue of inconsistency was that the Recap term provided that the quality certificate issued by the 
mutually acceptable independent inspector was binding on the parties, so that (assuming always that the certificate 
shows the product to be on-spec) the buyer could not thereafter bring a claim on the ground that the quality of the product 
was not in accordance with the contract. Provision for such certificates to be binding formed a central feature of many 
international sales contracts, the Court said. 
 
The Court said that the next step was to consider the effect of the printed term. Section 1.2 of the BP Terms provided 
that the quality certificate was to be "conclusive and binding on both parties for invoicing purposes" and that the buyer 
was obliged to make payment in full, but that this was without prejudice to the rights of either party to make any claim 
that the product was not in accordance with the specification. Plainly this was different from the Recap term. The Court 
took the firm view that Section 1.2 of the BP Terms was in conflict with the Recap term. The two provisions could not 
fairly and sensibly be read together. The printed term did not merely qualify or supplement the Recap term, but rather 
deprived it of all practical effect because: 
 

 The Recap term provided for the quality certificate to be binding for all purposes, so as to preclude a claim for 
damages for breach of quality, while the printed term provided that the binding nature of the certificate was for a 
very limited purpose (“for invoicing purposes" only). This for practical purposes deprived the Recap term of all 

effect.  

 

 A regime in which a certificate of quality is binding is fundamentally different from one in which it is not.  

 

 The provision in the Recap term for the quality certificate to be binding was a central feature of the contractual 
scheme. It defined the seller's obligation with regard to the quality of the product, that obligation being to provide 
a product which was certified by the independent inspector as being in conformity with the contractual specification. 
In the case of a liquid cargo whose composition could only be determined by sampling and analysis, and where 
no two sets of samples were likely to be exactly the same, this provided an important measure of certainty. It was 
unlikely that the parties would wish substantially to detract from this by means of printed terms. 

 

 It was necessary to stand back and consider the intention of the parties as practical business people operating in 
the real world. While perfectly reasonable for parties to choose a contractual scheme in which the quality certificate 
is not binding but is merely evidence, it was appropriate to ask whether that was a commercially reasonable 
interpretation of what they had done in this case. It was not - if the parties' intention was to provide that the quality 
certificate would not be binding in any real sense, they went about it in a very strange way, first by saying in the 
Recap that it would be binding and then by providing something different in standard conditions which could be 
argued to qualify and not to nullify what was said in the Recap. 

 
Accordingly, the Court of Appeal allowed the appeal, concluding that the contract, on its true construction, provided that 
the quality certificate issued at the load port would be binding, with the consequence that the buyer was precluded from 
bringing its claim in this case. 
 
 
 

Court confirms modern approach to construing arbitration 

clauses   
 

KK Cheung 
 
In Houtai Investment Holdings Ltd v Leung Yat Tung & Ors, HCA 1725/2019, the Plaintiff’s claims were made as owner 
of vessels, said to have been leased to CAE under oral agreements. CAE denied any oral agreements and claimed that 
the Plaintiff’s claims in respect of the vessels arose out of their relationship under a Sub-subcontract for works to be 
carried out by CAE as the Plaintiff’s subcontractor on a project, and that disputes in relation to such claims were governed 
by a dispute resolution clause contained in the sub-subcontract. The Court granted the Defendants’ application to stay 
the proceedings in favour of arbitration, finding that there was a prima facie case of the existence of an arbitration 

agreement between the Plaintiff and CAE, which was sufficiently wide in scope to cover the claims made by the Plaintiff 
in the proceedings, the dispute on which claims arose out of and were connected with the parties’ relationship and 
dealings under the Sub-subcontract.  
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The Background 

 
This was the Defendants’ application to stay the proceedings. The 4th Defendant (CAE) claimed that the action should 
be stayed in favour of arbitration, on the basis of an arbitration agreement made between the Plaintiff and CAE contained 
in a contract for works (Project). The 1st to 3rd Defendants and 5th to 8th Defendants claimed that if the stay was granted 
on CAE’s application, the Plaintiff’s action against them should likewise be stayed as a matter of the Court’s case 
management discretion, as the Plaintiff’s claims against them were contingent upon the Plaintiff’s success in its claims 
against CAE.  
 
By Contract between the Hong Kong Government as Employer and Dragages-Bouygues Joint Venture (JV) as Main 
Contractor (Main Contract), the JV agreed to design and construct works on the Project. The JV then entered into a 
Subcontract with the Plaintiff, whereby the Plaintiff agreed as subcontractor to carry out Subcontract Works which formed 
part of the works under the Main Contract. Part of the Subcontract Works were then further subcontracted by the Plaintiff 
to CAE under a Sub-subcontract. 
 
Dispute Resolution Clause  

 
The Subcontract and Sub-subcontract were both governed by the Articles of Agreement (Articles), clause 22 of which 
provided for resolution of disputes. Clause 22.1 stated: “A dispute is deemed to arise when one party serves on the other 
a notice in writing (a ‘Notice of Dispute’) stating the nature of the dispute…” Clause 22.2 stated: “If any dispute cannot 
be settled by agreement (or otherwise) then it will be referred to arbitration and the final decision of a single arbitrator…in 
accordance with and subject to the provisions of the Arbitration Rules….” Clause 22.6 of the Articles stated: “If a dispute 
arises under the Subcontract and there is a related dispute under the Sub-subcontract, then provided an arbitrator has 
not been agreed to or appointed for the Sub-subcontract dispute the Subcontractor may, by notice in writing to the 
Sub-subcontractor, require that any dispute under this Sub-subcontract be referred to the same arbitrator. Providing that 
the same arbitrator (“the common arbitrator”) is willing to accept the reference, the Sub-subcontract dispute will be 
determined by the common arbitrator.”  

 
Court’s Decision 

 
The main issue in dispute was whether the arbitration clause in the Articles covered the disputes between the Plaintiff 
and Defendants. The Court stayed the proceedings in favour of arbitration, holding:  
 
(1) The purpose of Clause 22.6 was to provide for the right of the Subcontractor to require a dispute arising “under” 

the Sub-subcontract to be determined by a common arbitrator, if there was a related dispute “under” the 
Subcontract. It sought to make a distinction between disputes which may arise under the Sub-subcontract which 
were related to disputes under the Subcontract, and those disputes which were not related. The test in this context 
was whether the disputes which had arisen were both under the Subcontract and under the Sub-subcontract, and 
were related. Whether there may be a wider range of disputes which arise in connection with the Sub-subcontract 
was irrelevant, for the purpose of deciding whether they should be referred to the common arbitrator. 
 

(2) It would not be useful to rely on decisions as to the meaning which the courts have attached to the use of “under”, 
“in connection with” or “in relation to” in arbitration agreements, and whether and how one is wider in scope than 
the other. The scope of an arbitration clause is to be construed and interpreted in the context of the agreement 
made by the parties in each particular case, and the exercise of construction is one of ascertaining objectively the 
intention of the parties at the time when the agreement was made. It may be artificial and futile to draw distinction 
between linguistic nuances. 
 

(3) The modern approach to the construction of arbitration agreements is the presumption in favour of arbitrability 
and the “one-stop” adjudication approach, at least as a useful starting point. The construction of an arbitration 
clause starts from the assumption that the parties, as rational businessmen, are likely to have intended any dispute 
arising out of the relationship in which they have entered or purported to enter to be decided by the same 
tribunal. The presumption may be rebutted and would not be applicable in particular cases, where the parties 
have entered into different interlinked agreements, relating to different aspects of an overall and often complex 
commercial transaction, and where there are differently expressed choices of jurisdiction and/or law in different 
agreements providing for different manners of dispute resolution. The presumption and principles are always 
subject to consideration of the presumed intention of the parties, and what is required in each case is a careful 
and commercially minded construction of the agreement in question. 
 

(4) Where there are multiple related commercial agreements, each dealing with different aspects of the parties’ 
relationship and dealings, and each containing its own provision for expressed choices of jurisdiction, law and/or 
mode of dispute resolution, the proper test in ascertaining the parties’ intention on how the dispute should be dealt 
with is to identify the nature of the claim, and the agreement which has the closest connection with such dispute 
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and claim (the agreement “at the centre of gravity of the dispute” or at the “commercial centre of the transaction” 
in question). 
 

(5) It is true that disputes as to the existence of the oral agreement and liability for payment of the rental charges for 
the vessels should have the closest connection with the oral lease agreement itself. However, the Plaintiff and 
CAE had a wider legal relationship, in respect of the Sub-subcontract Works, and such works and the 
parties’ rights and liabilities were governed by the Sub-subcontract.  
 

(6) Clause 22 did not qualify or define the “dispute” which was to be arbitrated. Clause 22.2 only provided for “any 
dispute” which cannot be settled by agreement to be referred to arbitration. That was extremely wide, and under 

clause 22.1, a “dispute” was deemed to arise when a party served a Notice of Dispute which stated the nature of 
the dispute, and that commences the proceedings for the dispute. As drafted, it was plainly arguable that Clause 
22 was sufficiently broad to embrace all disputes which may arise between the Plaintiff and CAE in the course of 
those dealings under, or related to the Sub-subcontract. 
 

(7) It was not necessary for CAE to establish that the claims included in its Notices of Dispute for arbitration in 
accordance with Clause 22 were identical or related to the claims made by the Plaintiff in this action in respect of 
the alleged oral lease agreements, for there to be a stay. So long as it could be established that there was a prima 
facie case of the existence of an arbitration agreement between the Plaintiff and CAE, and that the claims made 

by the Plaintiff in this action fell within the scope of the arbitration agreement contained in the Sub-subcontract, 
the Court would grant the stay. The Plaintiffs’ claims may be the subject matter of a new arbitration to be 
commenced, or they may be included in an arbitration already commenced. It is then for the arbitral tribunal to 
decide on its jurisdiction and on the merits of the claim. 
 

(8) On the evidence adduced at this preliminary stage, it appeared that the oral lease agreements were not entirely 
different transactions between the Plaintiff and CAE, but were closely related to the performance of the Sub-
subcontract. 
 

(9) In all the circumstances, and having considered the factual matrix, the purpose of the Sub-subcontract, the 
connection between the lease of the vessels and execution of the Sub-subcontract Works, it would not be 
reasonable for the parties as rational businessmen to have intended that disputes arising under the oral leases 
and those under the Sub-subcontract should be resolved in different fora. The fact that the Plaintiff had throughout, 
issued invoices for the rental charges of the vessels under and by reference to the Sub-subcontract, was a 
reflection of the Plaintiff’s understanding and intention as to the scope of the arbitration agreement contained in 
the Sub-subcontract, and the close connection between the oral leases and the Sub-subcontract. 
 

(10) There was a prima facie case of the existence of an arbitration agreement between the Plaintiff and CAE, as 
contained in Clause 22, which was sufficiently wide in scope to cover the claims made by the Plaintiff in these 
proceedings, the dispute on which claims arose out of and were connected with the parties’ relationship and 
dealings under the Sub-subcontract. There was no evidence or assertion that the arbitration agreement was null 
and void, inoperative or incapable of being performed. Under s. 20 of the Arbitration Ordinance, the Court “shall” 
refer the Plaintiff and CAE to arbitration. 
 

(11) As for the other Defendants, the Court was satisfied on the evidence at this stage, that the Plaintiff’s claims against 
them were dependent and contingent upon the existence of a binding lease agreement between the Plaintiff and 
CAE, and the terms of such agreement as to the use of the vessels. Until such issues were determined, the liability 
of the 6th Defendant and directors of the 4th and 6th Defendants in relation to the use of the vessels could not be 
determined. On the evidence, CAE’s case was that the vessels had throughout been used for the Project. Unless 
the Plaintiff could establish that CAE was in breach of the lease and had no right to employ the vessels in the way 
it did, the other Defendants could not be held to be liable for assisting in the alleged conversion, detinue or any 
wrongdoing. 

 
(12) There was an overlap in the factual issues which required determination in this action and those which arose in 

the arbitration between the Plaintiff and 4th Defendant. It would be a waste of costs and there was a risk of 
conflicting outcomes, if the action against the remaining Defendants was allowed to proceed when the action 
against CAE was stayed, and this would be contrary to the objectives of the Civil Justice Reform. 
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Court refused to restrain payment under surety bond 
 

Justin Yuen 
 
In JML-Craft Pty Ltd v China Ping An Insurance (Hong Kong) Company Ltd, HCCT 27/2021, the subcontractor (P) applied 
for an interlocutory injunction to restrain the main contractor (D2) from making any further demand under a surety bond 
(Advance Payment Bond) and receiving any payment under it pending disposal of the action, on the grounds that the 
demand was made fraudulently and/or in bad faith, knowing that it was not entitled to make the demand under the 
Advance Payment Agreement and/or a Variation Agreement. The Court held that P’s substantive case in respect of D2’s 
entitlement to the Advance Payment Bond did not satisfy the requisite legal thresholds and it declined to grant the 
injunction sought. 
 
Background 

 
D2 (the Main Contractor) awarded P a subcontract for facade glazing (Subcontract) for a construction project in Sydney 
(Site). P’s scope of work consisted of the design, supply and installation of a curtain wall facade system. A substantial 
part of the subcontract sum was for the supply and installation of “FT01 panels”. 
 
P’s case was that the parties had entered into an “Advance Payment Agreement” in order to give D2 security for its 
advance payment up until the FT01 panels were delivered to the Site. Under this agreement, P was to provide D2 with 
an Advanced Payment Bond for AUD1.5 million. One of the terms was provision for reduction in value of the Advance 
Payment Bond as the FT01 panels were delivered to the Site. P’s liability for the advanced payment and the corresponding 
maximum guaranteed sum under the Advance Payment Bond would be extinguished after satisfactory delivery of all FT01 
panels. In return, D2 was to pay P AUD1.35 million as advanced payment for the procurement of the FT01 panels after 
receipt of the Advance Payment Bond. The Advance Payment Agreement was said to be evidenced by a number of 
emails between the parties (Pre-Variation Correspondence). 
 
The Advance Payment Bond was signed by P and delivered to D2 and payable by D1. Clause 2 provided “[D1] shall 
reduce the Maximum Guaranteed Sum progressively by a sum equivalent to any deduction made on the cumulative 
aggregate value of goods and materials supplied and/or work done by [P] in the course of the project, up to the value of 
the Maximum Guaranteed Sum, as evidence in a certified true copy of the Interim Payment Certificate that has been 
signed by [D2]’s Commercial Manager and Construction Director and that [P] has to submit to [D1]. The format of the 
Interim Payment Certificate shall be in the format attached in Schedule B, or such revised format which must be mutually 
agreed between [D1], [D2] and [P].” 
 
The parties subsequently entered into a written Variation Agreement and a number of provisions in the Subcontract were 
amended. The Advance Payment Bond was attached to the Variation Agreement. 
 
D2 provided AUD1.35 million to P as advance payment. It was P’s case that by 12 February 2021, all FT01 panels were 
satisfactorily delivered to the Site and that therefore according to the Advance Payment Agreement and/or Clause 2 of 
the Advance Payment Bond, P’s liability for the advanced payment and the corresponding liability under the Advance 
Payment Bond should be extinguished and D2 could not make any demand under the Advance Payment Bond. 
 
D2’s solicitors made a written demand for the Maximum Guaranteed Sum under the Advance Payment Bond, which 
demand, P asserted was made fraudulently and/or in bad faith, since D2 knew that it was not entitled to make the demand 
under the Advance Payment Agreement and/or the Variation Agreement. P also pleaded an implied term of the Variation 
Agreement that P’s liability for the advance payment and corresponding Maximum Guaranteed Sum under the Advance 
Payment Bond would be reduced progressively by the value of FT01 panels satisfactorily delivered to the Site. P’s overall 
position was that the Variation Agreement should be construed to give effect to the Advance Payment Agreement, which 
catered for a progressive reduction mechanism. P also pleaded an alternative case that D2 was estopped from denying 
the terms and conditions of the Advance Payment Agreement. 
 
Nature of on-demand bonds 
 

It was not in dispute that, in general, on-demand bonds are independent of underlying transactions and, accordingly, 
courts in general will not restrain the enforcement of such bonds even though there may be disputes relating to the 
underlying transaction between the parties. However, there are two relevant exceptions to this rule, namely (i) the Fraud 
Exception and (ii) Implied Agreement Exception. In order to restrain the enforcement of an on-demand bond in the 
interlocutory stage on the basis of the Fraud Exception, the court must be satisfied that it is seriously arguable that the 
only realistic inference on the facts is that there has been fraud by the beneficiary and that the bank (payor of the bond) 
was aware of the fraud. The Implied Agreement Exception arises when there is an express or implied agreement between 
the parties that the beneficiary will not enforce the bond in certain conditions. For an applicant to succeed in obtaining an 
injunction on this ground, he must show that there is a “strong case” as to the existence of such an agreement.  
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P’s Case 

 
Based on the Advance Payment Agreement, P’s case was that D2’s entitlement to the Advance Payment Bond was 
limited by two conditions: 
 
(1) The Advance Payment Bond could only be invoked as security for P’s delivery obligations in respect of FT01 

panels. It could not be invoked to satisfy other claims D2 may have against P. As such, D2 could not, as it had 
done, rely on the Advance Payment Bond to satisfy other claims it may have against P, such as damages claims 
for delay (the Purpose Limitation). 

 
(2) The value of the Advance Payment Bond would be progressively reduced as FT01 panels were delivered to the 

Site. Since P had delivered all the FT01 panels by 12 February 2021, the Advance Payment Bond 
was extinguished (Satisfactory Delivery). 

 
The Purpose Limitation 
 
The Court held that: 
 

 P’s argument that the Advance Payment Bond could only be invoked as security for P’s delivery obligations in 
respect of FT01 panels was inconsistent with Clause 2.7(iv) of the Variation Agreement, which provided that the 
Advance Payment Bond could be used as security for any claims that D2 may have against P. P and D2 may have 
negotiated the advanced payment arrangement around P’s obligation to deliver the FT01 panels, but it did not 
follow that the Advance Payment Bond could only be used as security for that narrow purpose. The effect of Clause 
2.7(iv) was that the parties were free to widen the effect of the security.  

 

 A wider reading of Clause 2.7(iv) of the Variation Agreement was consistent with other terms of the Subcontract. 
In particular, it was materially similar to Clause 5.2 of the Subcontract, and the default mechanism was that security 
provided for one purpose under the Subcontract could be used to satisfy any claims that D2 may have against P. 
By inserting Clause 2.7(iv) into the Variation Agreement, the parties likely intended to follow the default position in 
the Subcontract. 

 

 It was inappropriate to imply a term into the Variation Agreement so as to restrict the purpose of the Advance 
Payment Bond as security. Such an implication was not necessary for business efficacy. The Variation Agreement 
was fully workable without it – it merely put P in a less advantageous position commercially. 

 
Satisfactory Delivery  
 
It was hotly contested as to whether the Advance Payment Bond had been extinguished/reduced because P had already 
satisfied the relevant delivery obligations. There were various defects relating to a host of materials, and there was 
therefore no satisfactory delivery. For that reason, D2 never issued any written confirmation certifying satisfactory delivery. 
The two main points of contention between the parties were (i) whether a progressive reduction mechanism existed in 
the first place; and (ii) whether the delivery of materials other than the FT01 panels had an impact on whether the Advance 
Payment Bond was reduced/extinguished. 
 
The Court held: 
 

 The starting point was to look at the relevant contractual terms. There appeared to be a conflict between Clause 
2 of the Advance Payment Bond and Clauses 2.3/2.8 of the Variation Agreement. The former clearly provided for 
a progressive reduction mechanism, whereas the latter spoke of a 100% one-off reduction when all materials were 

delivered. At the interlocutory stage, the Court did not need to rest its decision on whether P or D2’s interpretation 
was correct. Irrespective of whether the Court relied on Clause 2 of the Advance Payment Bond or Clauses 2.3/2.8 
of the Variation Agreement, it was clear that the Advance Payment Bond was not automatically 
reduced/extinguished when there was delivery. Instead, D2 must issue a written confirmation to certify its 
satisfaction with delivery. Clause 2 of the Advance Payment Bond specifically required this confirmation to be in 
the form of an Interim Payment Certificate and D2’s Commercial Manager and Construction Director had never 
issued any such written confirmation. This was fatal to P’s case. Accordingly, D2’s entitlement to the Advance 
Payment Bond was valid and subsisting. 

 

 P could have argued that D2 acted in breach of contract by failing to issue written confirmation, even when there 
was satisfactory delivery, and that D2’s breach was the only reason why the Advance Payment Bond remained 
alive. However, P had not pleaded any such breach and had never asked D2 to issue any written confirmation of 
satisfactory delivery, in the form of the Interim Payment Certificate or otherwise.  
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Fraud Exception 
 
The Court was satisfied that the Fraud Exception did not apply. It said that the Fraud Exception was closely intertwined 
with P’s case on the implied terms and common understandings and the Court had found that P has failed to establish a 
strong case in respect of the Implied Agreement Exception. Accordingly, D2 could legitimately consider that it could 
demand payment pursuant to the Advance Payment Bond.  
 
Estoppel 
 
P’s case (relying on Pre-Variation Correspondence) was that the Advance Payment Agreement reached between P and 
D2 formed a shared assumption which gave rise to an estoppel by convention. However, the Court held that the principle 
of estoppel by convention only arose when the parties had a shared assumption and it was questionable whether pre-
contractual negotiations were to be given much weight. It said that when parties are negotiating to reach a final agreement, 
the shape of the agreement would continue to evolve. It was therefore natural that a final written agreement would depart 
from a previous common understanding and the court should be slow to rewrite a contract on the basis of an estoppel by 
convention. More importantly, the Pre-Variation Correspondence consisted of emails between P and D2’s staff instead of 
their legal advisers and the parties may not have chosen their words very precisely and it was dangerous to read too 
much into them. On the facts, the Court said, P did not have a strong case showing a common understanding that would 
assist its position.  
 
In light of the above, the Court declined to grant the injunction against D2. 
 
Comments 

 
Contractors providing on-demand bonds in construction projects should be aware that the grounds for restraining payment 
by the bondsman are narrow, as explained in the above judgment. The conditions for triggering of payment under an on-
demand bond are usually mechanical, such as only requiring certification by the architect or employer that the contractor 
is in default. No challenge will usually be allowed against the correctness of the certification. In other words, the certificate 
is final and conclusive for the purposes of the on-demand bond.  
 
In contrast, if a default bond is provided by the contractor, the employer is usually required to prove default of the 
contractor in performing the contract before it is entitled to payment under the bond. In such case, the bondsman can 
raise all of the defences which are available to the contractor about poor performance under the construction contract in 
resisting payment and it may be difficult for the employer to obtain summary judgment against the bondsman. 
 
 
 
 

HKIAC Statistics  
 
Stanley Lo 

 
The HKIAC recently published its “Average Costs and Duration Report”, which reveals some interesting statistics about 
the average cost and duration of arbitrations administered by the HKIAC under the HKIAC Administered Arbitration Rules 
(Rules).  
 
The statistics are derived from cases in which a final award was issued between 1 November 2013 and 31 May 2021 
(Relevant Period). The sample of cases taken for the purpose of compiling the statistics consisted of 186 arbitrations, 44 
of which were conducted under the expedited procedure of the Rules, and 13 emergency arbitrations. Excluded from the 
sample, were those arbitrations that were withdrawn, settled or terminated before a final award was issued. 
  
Overall, the statistics show the median duration of arbitration to be 13 months and the median cost of arbitration to be 
US$64,606. The median duration of an expedited arbitration was 8.9 months and median cost US$24,212. The median 
duration of an emergency arbitration was 15 days, and median cost US$55,740. Duration of arbitration, including 
expedited arbitration, refers to the period between the date of commencement of the arbitration and the date of the final 
award, inclusive of any stay periods. Duration of emergency arbitration refers to the period between the date of HKIAC’s 
acceptance of the application and the date of the emergency arbitrator decision, inclusive of any stay periods. Costs of 
arbitration, includes the arbitral tribunal’s fee and the HKIAC’s registration and administrative fees. Costs of emergency 
arbitration includes the emergency arbitrator’s fee and HKIAC’s administrative fee only (there being no registration fee 
for emergency arbitrator appointments). The full statistics can be viewed on the HKIAC website.  
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Recent publications  
 
Court of Appeal refuses to determine the Competition Commission’s challenge to the criminal standard of proof in 
competition proceedings for a pecuniary penalty 
 
Blameless employer claiming against the wrongdoer – how much can the employer recover? 
 
Data Export Compliance under China’s Data Security Law 
 
Salaries Tax Alert: Payment of Bonus Shares to Former Employee Held Not Taxable 
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